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Dear Honorable Judges Wood and Walston Honorable TCEQ Commlsswners General Counsel and Chlef

Clerk:

Please find enclosed for filing a copy of Protestant's Response to ExCeptions to the Proposal For Decision
previously filed In the above named and numbered malter. In accordance with TCEQ rules, this copy is
being faxed today for fiing and the original and 11 copies are being mailed for receipt w:thm 3 days, Also,

a copy of the same has been sent to the parties as listed on the certificate of service,

Thank yau for your attention to this matter If you have any questions, feel free to contact me.

e a1

Encl.
CC:  Certificate of Service List (w/ encl,)
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FX: (469) 2410430
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TCEQ DOCKET NO. 2006-0195-ATR

APPLICATION OF OAK GROVE ~ §  BEFORE THE STATE OFFICE OF

MANAGEMENT COMPANY, LLC §
FOR PROPOSED ATR PERMIT NC.

76474 AND PSD-TX-1056 5 . ADMINISTRATIVE HEARINGS

E

PROTESTANT’S RESPONSE TO EXCEPTIONS TO THE PROPOSAL FOR DEQISION
TO THE HONORABLE COMMISSIONERS: |

COMES NOW Protestgﬁt Rol:)a-:rtéén County: Our ia.nd, Ou}? Lives (Rol

County OLOL) and files this its Response to Exceptions to the Proposal For Decision (RFD)in
. , | M

this case, and in support thereof, respectfully submits the following:

L THE JUDGES’ PROPOSAL FOR DECISION IS TACTUALLY AND LEGALLY
CORRECT AND THE PERMIT APPLICATION SHOULD BE DENIED

Con.t;:ary’tp the éx;:éptions raised by Ap?lica.ﬂt and the Executive Director, the proposal
for decision (PFD) does not conclude that utilizing s<—:i‘§v«.%3q':i;ij7<f:}cataiytiic reduction (SCR) and
activated carbon inj a&!tio’n (ACI)jxxlérely dre not teéhrﬁmﬁy“pf;"act:icabk-z, rather the PFD
thoroughly disel}$sed ﬂle judges’ opinion that, bésied upon e*gide;gce and testirnony presented
during the hearing, /ipp}iaant sﬁﬂpiy did not c.:ar‘ry its %,urdeﬁ to prove by a preponderance of the

evidence that these proposed technology controls would actually achieve the performance

E
!

standards pfomised in the a,pplica:tioffjand draft permﬁ

Rather ‘:l;han ushering in audzr)o’n:xsdf y era as predicted by Applicant, the PFD isa
refreshing look at reality. It foéli}ées on'the fuct that .'n{)jbod,y }f@ilily knows what actual emission
rates will occur fror A.p}:?ﬁca.nt’_;.unilateml_;d@cision to-use the d:’iﬂ:ﬁ:st coal possible in the largest
proposed coal-fired fyéwer plant to date with technology never used ona commercial scale before
with lignite. Tiﬁm a;'rﬁd.éﬂp@ demonsirates that expert opinions dw’im significantly on what

emission rate will actually occur.
S .



i )

Yet dcsplte the wnfhctuw emdenc.,, Applicant’s approa;:h to BACT is that the
Commissioners shcufd sxmply trust the opinions$ of its \Wi]ﬂmlﬁ corporate experts. After all, the
Applicant is “comxmtted to achm/mp” the pxopo.)(,d Gml‘&SlOil hmits thezefmc. there is no need
to worry about all of the ewdencé and tes tunony df*momtmtmg that lignite creates enormous

7

problems for these. uommi technolc:me.J , | RN

On the othm hand the erc‘utlw Direc tor s ;pp? oach ‘ lo BACT is to pick an emission
rate, not based upon the ;ecommendatlon of his own i( LQ ';l'n‘ f but rather deude the applicable
BACT emission lin’\nt on _h,is own accord — even thou ;:h he is not a permit engineer — and require
require “post@onsttfucﬁonnperféhngmoe t@s‘iihg” to. determine whether the erission limit can
actually be achieved.. 3

This beos the quﬁ:shon —what hdppnr@ if the plant is built and ihe Applicémt and
Executive Direé‘tor a':te proven wrong? Arguabiy, the Fxer utrw Daurec’ton s approach has merit
when dea.hnd Wuh an ext: )tmg fdcﬂity If his gagméﬂe fails and,. emissi«on rates are not as low as
hoped, no harm is 1caﬂy dcme b:,czm e m. the.end’, emissions i"ﬁmuﬁd S‘tﬂl have either d.eéreased or

¢

the status quo woula remain (a«* any unfor mnme muca e oan b(’ remedied by simply removing

the technology), Simila’f circumstances Sxmply ‘will not occur for a lvlf’W plant, especially one of
this size and magnitude.

Rath.ér in this case, the draft permit merely c—'x«,u 55 e;hy emission timit exceedances that
may occur while Applic ant’s and TCE Q s experts tzy 0 home out what went wrong.
Frluhtenmgly, the draft permit exclis es these exceedanc@s \gf\mﬁ:hmit any time limitation. So, the
public can cmlv wait and see if the Applicaut dﬂd TCEQ can figure out héw to fix the problem -

all the while, being exposed to higher amounts of poilutan*ts for an indefinite amount of time.



The most disturbing aspect of both the Applicant’s and Executive Director’s approach is
that absolutely nothmn guar antec,s that the pu mat emission limi‘i;siwii} remain as promised once
the plant is a(‘tUdﬂV buﬂf Well»pand corporate expm’ts and Is}zecmzive__ Director’s

recommendatmm are oﬁen Wrong., Also, prewou (“Olﬂﬁlﬂl’ﬁblll‘b oy apphcauts often change

1 A

after post-construction tcsung reveals h;g:,hm" em1ss1ons: Lhd}ll wh*n Was pmmnffed When this
occurs, T CFQ ha« hwoncaily bcen more wﬂhno 10 kﬂmp}y mmm 3¢ permﬂ limits, rather than
require stricter poﬂuﬁon controls and pmce‘;%s muck 153:;3 shut Lhe Tplant down.

These “trust us” aﬁd “let’s build the p’iant to make sure we're mghf" approaches can

(R

wreck havoc for the "pubiié; leaving long-term devastating effects. For example, the maj ority of

the Commissioners are f’amﬂiar With the circumstances ami outcome surrounding the Holeim

4

cement plant, Permit No. 8996/‘?%][“ TX-454M3 ]omtﬂd in Midlothian, Texas. In that case,

Holcim’s expart% b{*heved they ¢ pu}d us;; mrhnoiogw (whlch 1a% Never been used before in this
mauner) and doubic produc“tmn wnhout mcrmmn;, e,mwsmns TC TQ’G experts reviewed the
application and the Lxecuﬂve Direuor rm,ommended thfit the per mit be Lssued Despite the
public’s comments and evi‘dence; that serio.us probl@ms exi }, wﬁh the Hr»lmm s and TCEQ’s
expert opmlons the Apphmm ;ln(i Executive Dirf.:citor Sﬁ:uc:k; by those opinions. TCEQ issued the
permit as is. "!f‘ragi«;ally erission ’mmw more than duuble(i but TCEQ did not shut down the
plant or require U()Mm to use mhc,r control s fxategws o achieve the px eviously “committed”
permit emission limits. I\dthe:x TCEQ invs m«wtcd Holum to 4 t,ibnm: a pe‘ﬂnit application for the
necessary emission. hm1t increase. Ahh(ﬂl@h the publm would now be given an opportunity fora
hearing, it was too little to late - the p]dm was aimadw built. Inthe mﬁamamra Holcim was

i

allowed to Operate ;ait the increased levels for years while per;em].t modj.ﬁmt.ion oceurred.



The exact same scenario is playing out 111 this case. It is 1o surprisé that the Applicant’s
and Executive Director’s posxtmns have not c‘ha.ngcd after the hearmg they most likely would
not have chan,g,cd i the Holmm mattex Glﬂlﬂ The for tunate dif f erence between the Qak Grove

and Holmm mruun&;tance‘a is that the pubhc was afforded the o pporiumfy o have a hearing. In

=
#

this case, after two- nnpatiml ;ud ges listened to aﬂd weighed the-credibility of all the evidence

and witness testimony, the judges agreed — s;e.r_lou pr ob] ems @xxsta and the pemm should not be

3

issued. \

4

Contrary to the Amwhcam and the Lxccutwc Director ar ,gwmeni the Commissioners
should be very u}mcmned that opunon dxh‘er 50 wuﬁely on \what Lh@ poosxbk ﬂ,he emission rates
~ could be with ih(;b() control technologies. ih@ final emission ii_mi*tsiare_arbitrasry‘

For example, App}i‘i cant’s;vvenddr wa!.s’ ‘willing o :Einmmia,ﬂy guaraptee a NOX emission
rate for lignite of 0,) lbs/MMBm ' This is 1he exart SaImNe 1ate being use,d for PRB coal in the
already 1ssmd Samy Cr ea,k 'md C PS permits: Yei when cxplaimmv why this emission rate was
not BACT, Apphmu‘t s ws:pf‘rf wbti{' ed that wnder guammw 5 are essentially worthless.

On the Oihm hand ICEQ’* s expert and Applx.mm’ oOWn, mnpm}/ce expert< previously
coneluded that 0. 07 1b5/\/{MBtu of NOx is BA(‘? * However, as dl scussed in the PFD,

Applicant’s cvxpertﬁ' testi fied hgmte causes too many pmblen.ab with SCR, and the Executive

Director decided not to trust his‘own e:»:;p@rf;" s opmmn but rather side with Applicant’s.
Meanwhﬂ Prom ?izmt) expert. heheves hgmw would caus e 50 many problems with SCR

that even thc Executive Dm 1:01 s and Appli cant’s choice of 0.08 Jbs/MMBtu of NOx would not

-

! Protestant Exhibit 1-36. : o S
% Protestant’s Exlubrts P-42 and P- 37 (see last Daicmaph on page1) =~



be achieved, which_ (:.onSeqqenﬂy is’ ;uppOA‘ted by EPA’s poéiﬁoﬁ that lignite plants should be
able to achieve a 0.1 1 1bs/MMBm of N()x

If the final permit emission limits are Iowe; than ﬁh;ﬁ will act 1ally occur, and it is issued,
the Holcim debaclé will ocgurz again. A.srdiscussed in the PYD, the record ;‘S saturated with
evid{(ence that ligni te wﬂl c‘aﬁse pfcblems for thesé ;:ontrgji techuologies. As a result, the ALJ’s

correctly state that ihe since draft pcmm‘ yates are overly optimistic, 'a‘he, modeling and health

o

impacts are underestimated.

Also, Apph;fmt s e}\peﬂ Mr Ch;chaﬂowlcr ’rm‘uhed that pow;*r plants burning coals
that have less com pilcdﬁon with SCR still have to be Dhm dwwn as oiaen as every 7 months just
to clean the bmldup inside of the unit — in essence, they cllf:“ “stil] learning” how to avoid SCR
problems with even PRB Qqal | C on=;1dc-'1 ing- Apph(,am comﬁmauy emphasizes that lignite
would increase these i;i'oiﬂem ‘mhe 1@130‘(111\/ mamiumme Ermt\dowm just to maintain the less
stringent O.Qé Ibs /MMBtsg, NOx enmis sion rgie may themselves ¢ m'sc exceedences beyond the
permit limits. J ust hnw much no one, km WS boc(msc no one was able to testify how often
maintenance would be mqmrf’d Thm too unﬂd wreck havoc on not only ozone attainment plans
but also cause other detrimental haal th impacts. Which brmg, us back to the ALIJs point that

issuing a pcmm to bmki a plant to test o see if the. plant cmn actuglly roeet its emission limits is

completely b:a_«:kwa:rds. C ~ ‘
Alternatively, the ( ‘omrms sioners s showld be very concerned about what may happen if
the emission m:qw iri the &pph_c:ation and: draft permil are’higher than what is reasonably

achievable, dnd thm efor eg Jw not BACI or cxamplcﬂ this alone will allow considerably more

NOx to be emitted on a da.ily bas’m w1thout violation, which would wreck havoc on

% See, the PFD discussion-by he }udg,x,,s
* See, Transcript 6/ 14/06 P 341 especially lines 22-25.

¥ : .
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nonattainment areas and. near n'onattainmen‘t areas 1f01' the 8‘.-h01'.1r ()ZOH{*‘: national ambient air
quality standarc},

The bottom-line is grgumc‘j;u*-fs cléimihé tha.t‘the permit 'emisé.ion limits are technically
feasible, can equally .(b(; macde fé_r all of the other ijSSin] » emission lifnits, it just does not
necessarily mean th@ rates Q.i].l aétually be \a,(,:hievleds Which leads us next to ponder about the

BACT review det@rmmatmn of economu, masonrﬂﬂcnmb

The Awhcan’z r’iamqs that a lower emission hmu is not r:cunommah v reasonable,

©

however, the record, is V(Md of any £Conoric (m'lly“i 10 c;uppml this claim, The BACT review is

N

also void of any cost LOH!}J‘)IISI()]L c)f ue‘mg pﬂwdm river bagm ( PRB) coal or even a blendmg of

lignite with PRB A«Ttho: 1?]1 the exccutive director makes the cwn«‘lmm y statements that TCEQ

,/’ ,

is mcapab}e of dlcmhng fuel <'hmce under BA(‘l no iuw rule or 1effuﬂation is provided.
Contrary to thls assertion, the BAC I review OULd(mw even .J"ltf"y thm fw’i choice is a preferred

control stiatcgy me ﬁhod In fac t Lh@ dmﬂ permit Hseﬁf reqmre‘s a iUW' sulfur fuel to reduce

e

startup emissions. Vo

Also, anm h(’f te chnmally feasi blv and eronomﬂmﬂy reasonable alternative exists. For

@

example, 1’“10t sstant pre-filed teshmonywcplfmnm tim‘f 1GCC is a technically feasible,

s i

economically re amamabk:ﬂ and cmnnlerciaﬂy avaﬂabk; "ait«-:rnative that has been successfully

operated with N orth Dakota lignite for %vem} d@&,ades The ALls, however, struck the

testimony from the redord due to the Commissioner’s prior rulin g in ‘111& Sandy Creck case that

IGCC is not req mf@d to be g,onmdu ed as part of the BACT xr.zv;iew, While Protestant disagrees

and intends to appml on ﬂms ground, if necessary, I‘mtestam wﬂl ﬂot at this time discuss the

error of the ageﬁcy’s P sition limiting the BACT review pro,cess, Pmtesmm, however, still urges
, ) . )

5 Oak Grove Exhibit 15, pp. 9- . .



¥

the Commission to reverse the ALY’ ruling and consider the testimiony because according to
. * y .
Texas law the testxm@uy is still legally reievam on other gfom’xdﬁ and must be considered.®

In the cnd App wcm’r’ s‘iubbom desire to use ti 16 dutmst oal,possible to maximize its
corporate pr Qms cruatew th@ major ﬁy of the problems wzth this a@};ﬁ.iaaﬁon and permit.
1L OT HER RTASONS T‘OR UENYEN G THE PLLMIT EXISTS
In light of all availa.b_le f.ac'ts and circurastances, A.ppiicam’s propose:d emissions simply
are not 1‘easoﬁ.a’b1¢. Even if the (‘Jm:mmsﬁmne;rs disa.gree. with ALJ’s ‘bdm for denying the permit,
the L()ITHIHSS!OHCI“ should & ‘./ull deny the Demui and not Ld@t ,A;fyplicam’ erroneous proposed

“

findings offac‘sts tami ‘concius;ion oﬂdw No‘i ‘only do’ rﬁhu pmv:smm of the application process
and draft permit violate fmiemi and state Taws and reg nﬂauo»m but Apphcant pmpoced
emissions Slmply are not 1easonable when con Jidering all of the fac:‘ts and é,imqmstanocs.

Texas law mqun 25 the mn"tmmfsicmel 5 to consider the reas ona'b'iencsﬁss of the proposed

emissions. This gmes beyond mer a*iy considering thu lm iited BA( 1“ review consisting of

technical feasibility an'd e:wnomi‘.c masomb] eness. Spe:«:siﬁ(:a.ﬂy, Texas Health and Safety Code-§

382.024 states:

In 1531111;0 an order and making a de‘remmnai ion, the comimission shall consider the

facts and m.rcumstaﬁces bearmg on the reasonableness of ﬂl{’ ernissions,
mcluding: .

) lhc, character cmd deo*me of the of injury to or infer fﬁ;*.rr;mo@ with the

pubhc' s health add physical pr Opm"i*y
(2) - the source’s social and economic value;
(3) . the question of priogity of location in the area firvolved; and

PR

(4)  the technical practicability and economic reasonablensss of reducing or
eliminating the mnmsmns wmltmp forim 1 he SOUTCE. -

¥

All of the Mcts dnd cirey 1ms(an(,e*s not only in The AL I s’ proposal for decision but

also throughout the entire comment and hearing process, ultimately answer the overall

® See, discussion below co_ncex‘ning TEX, HEALTH & SAFETY CODE § 382.024.

\

7



question of whether the pmp@sed en‘tissibﬁé are reaéonable;' The m}equivocal answer is a
resounding “'N'(S” Apph cant’s pmpo sed emissioﬁf; stmply ai.' not reas onébk

Applicant umiaterdﬂy decided to huild thé largest of ihe 1eC emly proposed coal-fired
power pldnts to da‘w and use the dirties ’x wal source possible resm‘ting ih the highest proposed

emission rates -- umlply to maximize mwora‘n‘ pmf;t The wefuwnablw ess of Applicant’s
decision simply (‘aﬂhﬂl be revi ewed in isolation. . ‘; \

It mu*ﬂ: be vmwed in light of emissian limits of other © ,umim process” PC boiler plants
using PRB coal. TCEQ HACT guidance states that emission m‘ductmn performance levels
accepted as BACT in 16 em pefmlt reviews for ihe same pm-c;e,ss > continue to be acceptable if
no new 1echnmai dwelopmems have* been macde to mdmate cuiditmr\a} reductions are
economically o ‘technigaﬂy geaéanablef’ '/-‘yppils ant’s expert teau{" ed that whether a PC boiler
burns lignite, Subﬁitmghincms or a blendiﬁ,g of stich coals, it qualiﬁ@s as the “same process” under
the BACT review.” |

LikCWI , the emission unp%w ot 8-hour ozone NAAU 11:1" dﬂ‘/ air. quality

o
control regmn upport dumai of the app]u,atma and pernit (as pvwaos 1sly discussed in

Protestant’s :ﬁledlemﬁ,‘pti«ons an.(fl/closing mrgumem}..

In addition to these féci; and mm umstances pm&wded in the rmouﬁ Protestant
filed testimony éxlryla.illitlfg .t'ha:t ][GC(' is a, te@mnw]i} feasible, &conmnic.:zﬂjiy reasonable,
and commercially '1\/0111&%1@ 1’(@1 mduve that has been fuwessml f y operated with North
Dakota hgmtc“ lm several cicca.dc "Hm t@slﬁrﬂony dimwsed in (fr:mh the differences in

the charactet and dt/,:,wc mi HIJU} y and m&@rfewmc with public’s he’a!‘m amd physical

property betweemvci(,iﬁ%;l‘mxt types of PC 1:)01{63,'5 filed with a var M 5 of roaJs including

7 Qak Grove Exhibif 1 15, p. 6.
® Transcript, 6/14/06 p.49, line 16 —p.50, live 2.
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lignite, in comparison 1o éﬁ IGCC blian’t. Even if ﬁm Protestant is unabie to require the
Applicant to cOnéider’IGCC when ,conducting‘th? BACT réview, nothing prevents
Protestant from dé‘velolaing thé iQCC‘é()n'l}?a:gisén'al‘ﬁ_:@maﬁve\u.ti‘der ﬂﬁe “reasonableness
of emissions” provisien of Tekaﬁ# law to develop “’a'compiete record of facts and
circmnstanc\es that beér on w11etfi'ié:q ‘iih.ve' c‘;miSsions pmposeci by f‘;pplia:;ant is reasonable.

As such, the Protestant’s testimony was erroneously siricken, and the Commissioners

F
.

should consider this evidcﬁ:me. _
THL PERMIT CAN BE jﬁf'bE?f‘;ﬂ[Elﬁlg
The law does not prohfbit T CFO fro@ dAen}‘/ing the pmﬁiii »appii@ation; Secti@ﬁ 382.0518
of the Texas Health and Saﬁféty Code does not pmhibit denial, and the TCEQ has historically
denied permit in the pasﬂ Rr?iﬂi(}‘i, "ﬂﬁe ﬁ‘na‘l\o:nfvﬂer issued :‘by the Cémmis;siom quailiﬁes as the
“report” z'eqﬁirad by fia:vy S'f;—,:tting,‘but the specific ijecﬁ@ng.l In order to address these
objections, the Applicam: wuuid h@e to amend us application, HN’l}i&éMég@i?S the llegal
requirement that the fap;ﬁlicént i"(:éubmi'!: the ‘a,ppﬁcatiml‘ again tp the éé.nrzln.is:siorx, and comply
with all notice and other legal requizrements as thbughithﬂ' aﬁplicéftiojiﬂ was originally submitted
on that day.’ Only‘i\f the public does not requesﬁ another contested case he:aaring on the amended
application, m the C(}mmissipn, ;ifs, rc;*ql,lired to grant the pa::m;ait
Also, Applicant is wrong to conclude that that ﬂr’i:.ea only r’emcz’dyl is 10 xemove the proposed
SCR and AIC control technologies. The Commissioﬂ is free Si:‘r:n pemfy hﬁlaﬁy other objections for
the Applicant to addrﬁ:ss in an amended application.
i ' : . A )
For exaﬁnjyi@ a complete BACT review that inctudes Suppqrt for claims that a lower NOx

emission rate is not economically reasonable and comparisons of using only lignite fuel, a blend

of lignite and PRB fuel, or only PRB fuel.

® Health & Safety Code § 382.0291(d).

t
!



If eventudﬂy thhPi emission rates are necebmatcd tth impacts on §-hour ozone
NAAQs in nonal ta}“mlen' and near onmtainm.em air quality control regwns would have
nece ﬁsarﬂy increase . Alﬂnough Pmteﬁamﬂ lbrehé,ve ﬂhe Jaw requires the Apphcant to address

th]o issue in an ame ended fxppllcailon the pu‘t slic Would have the opportumiy to raise this issue

’

again base upon the amendlud erpission fimits. -
1v. ALL TM&JSFWM@ COSTS "‘H@UM) BE AS SSL:‘E‘\L B A‘G A §{NSZ‘;F APPLICANT

Assessment o.'f z:'eportim:f and transcript costs to A pplicant muid be just and reasonable

’

considering the circums’t:—m. es of this case. Genﬁ:xra} rale 30 TEX. ADMIN. CODE §80.23 of the

£

Texas Commis ion on bmuoimxentdf Qu’«xh ty ("T(‘LQ or the “Commissio

3

n”) addresses

transcriptions of hmrmg I"he rule states ﬂm me U}mmm S101. u[‘ﬂdi consider the following

factors in as esomg wpmtmg and transct 1p‘twn &,stﬁ‘

1) The party who reaur::sted the h'm%upt

2) The financial ability of the party to pay the costs;

3) The extent to which'the party par ticipated in the hearing;
4) The relative benefits to the various pmlm of having a transeript;

5) The budgetary cons straints of the &wte or federal ftdmum strative agency participating in the

proceeding;. - : .
6) In rate proceedings, the extent to whiich thﬁ, w;pensg of the ram proceeding is included in

the utility’s allowable expenses; and
7) Any other factor which is relevant to a just «)ﬂﬁ reasonable-assessment of costs.

The judges’ PFD properly considers & 11 of these factors in reaching their decision that Applicant

should pay for all of the transeript costs. -

i

.
In this case, cruel ial tfwmm 10 CONS 16@1 mdudc aparty’s dmhi*y o pay rmd other relevant

,/

s me’nt of cos is qu/ of the other listed factors do not

)

apply in this mauﬂ Por example, the ALJ ardered the transori pi therf*fore no party requested

factors for a just and mafmndblP asse

the transeript. Also, this isnot a rate case, and none of the pmsms Wwho are potentially liable for

[



4
costs is a state or federal agency, Additionally, all parties fully participated in the hearing and

. o s, * . - ! ey 3 )
used the trasscript in writing their closing arguthents.

A. __ Applicant Is the Only Party with the Financial Ability to Pay the Costs

Obviousiﬁf, Applicant has thelfinau:miaj ability to pay the costs.” It testified that itis a
multbbillioﬁl dol_la'r (,:‘orpqration Wi‘ch é;ﬁulﬁ—-biﬂi@ﬂ dollar p.!.’a.rx to (;E‘G‘k permitting of not only the
Oak Grove pOW(:)}f“ piam subject 1{0 ﬂus ﬁemnit hearing bul dm at Leelsﬁ et gh‘t more plants
throughout 1119 state. -Prétéstmtgisﬁwafe of ‘a‘i‘iﬁEiS’t SPC attorneys working on Applicant’s behalf
in this matter alone. Also, based upon discussions Wi’iﬁﬁ }‘&p};{iicaﬁﬁf’s ?:mm:»;e?:ﬁ, it appears that

Applicant not only paid for costs prrsuant 1o Order No. 1, but actually ordered and paid for extra

I

packages that only: 'beneﬁ'l;éd the A;;)plic.a%at.

By staﬂ; céntv.i:rast, the Pr«otésﬁalﬁ i5a snvmll?: ]oml :éionpro;ﬁtné)-rganj.zzatiou created as a result
of Appiicamc"s peﬁni’t‘mqmst in this matter. Protestant’s counsel i a..p;t‘}.vat@ practice attorney
that has volunteered much of her time. Also, "thf: ‘only m‘;ﬁcess; to atranscript the Protestant could
afford was dbtaﬁnmg a copy frd‘:{n F(,‘EOI throx.};gh the Public Information Acé_i if 4 transcript was
not available ﬂ‘iff{)'ug—ﬂi{ ihts low cost nmaﬂu, Protestant would simply have gone without or
obtained LO}?W‘“ of the SOAH tape'regortfihlgs of the matter.

7

B. Circumstances Beyond Protestant’s Control Sionificanily Increased Costs .

The Ctovernor’s Fxecutive Order RE 49 expedited the entire process. The expedited
process increased the transcription costs because the court reporters were required to rush the
orders. For example in other typical 3 -4 day hearings, transcripts generally cost around $5000,

however, in this case the cost1s %@Q\fgm times this amoum.} ' As aresult, if costs were to be

t

smine Applicant’s role in

10, . . S y : - .

It is irnpertasit to note that Protestant requested discovery on this issue 10 dete
the passage of the Governor’s executive order, which would have helped detetmine whether Applicant played a
direct role in the resulting cost ‘increase. Unfortunately, Applicant’s objections to these discovery requests were

sustained. o

i1



v

assessed to protestants m mpedﬂed power phnt caées the Governor’s order would cause an
extreme hardship on all protestants that 'wished to presewe their ‘e;gai rights.

Addmmai A Aapimant s-«,quesi eda dm, ct referral;” thus 3 Applicant voluntarily waived
the ‘Commissi@n pl‘fOC@SS for ﬁmiting issues ubjr’( 1 to a contested cas e",iil;i?agimg., As a result, the
Applicami chose to present evidence fom ten testifying 'Witmﬁ:ﬁ:.‘i@ﬂ that. would be subject to cross-
examination, of which eight were palt of Apphcam sidir w«,t testimony. Aiihough depositions
during the discovery period may have hvhﬁ ty reducec} Cor ocbwoxammdﬁmn time during the

hearing, the Protestant conid not affoid to dupow all of Appf icant’s witnesses | puor to the hearing

on the merits."’ N N o

Moréover, Fmimﬂm fhd not have a me cmmgf »1 opportunity to question, and receive
answers, about the dpplm.mcm and draft permit until the ixcauno 41)11 ’r}:w me ufts It is important to
remember that App}.icanft is the first in Ovc;:r"é:vyo decades to J_‘f:quh}..@&‘.‘i;‘a permit to build a lignite-
fired power plant, and Applicant 1111:\\,1'145 io use technology that had n\é‘“\rm been used before with
T e‘x_és lignite. Despite "i:h.i.:s,vApplicam choscé t0 hold ils public ﬁ]ﬁ:ﬁf{iﬂg before its air quality
modeling wrls wmriﬂe md a dmﬁ pei mit %v:xs available for puoim review, question and
comment. Fust‘i:hem'mt»z the Pmcumve rhwcmr duj not provide res p@n:ses to public comments and
concerns until the conclusion of the heating on *the mmﬂ The 's:najo:rity of Protestant’s cross-
examination focused on Apphcam 5 plopmujl tf,ﬁ‘huomg Y, ALr ﬂuamty modeling issues, and

related health effécts. .~ y : . |

p

Mowmvcn Appﬁﬁc;m[ faﬂedio mmp}} wuh SOAH’s Orde ;. Jn Order MNo. 1, Judge

Newchurch found that issuance of the PFD by the dcdd} tﬂ(‘ ampn sed by the Governot’s Executive

)
’

15 fact, Protestant’s only d"ane(l two witnesses bocausc 0{ the pr ehmmary }!ealmff agreement that Applicant
would cover Protestant’s deposition costs of Applicani’s TCEQ wunmse 50 that /‘Lppitrfmt could late file their
supplemental direct testimony. ' : : :

12



'Jf>l | | | | | |
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‘

Order RP 49 would require a transcript to be filed within one week of the end of the hearing and
that:

The Applicant shall artange for and pay a court Jrr*p(nr.cx to record and transcribe
the hearing on the merits and deliver the oxig rimal tramservipt and two copies to
the TCEQ’s Chiel Clerk within one week after the end of the hearing. The
dehwn’ﬂd transeript Shﬂﬂ also nudwde e}ecm}mc mme* thereof on disc in text

format.* = Lo

o

i

Applicant did not @omply with ;Orde:r TL;«'I’O. 1, and therefore, received a greater benefit and
at the same iiihla:'inczr:@asecl the traﬁécéi‘pti@n costs, :Alit}%t;qzrxlg'lizl Appﬁcam’s Exhibit A provides an
invoice, that invoice f aﬂ;, o prmnde a compﬂfﬁu pm ure. Based’ upon a tele sphone conversation
with Kennedy Hﬁ;";@'ri'ing Service, Inc Frotestant’ £ m«mwi was: niltfbrm.ed. of the following: only
the original transcript was hled with TU['Q Umy one hard ¢opy was [ tled. with SOAH, one hard
copy was provvicd direct! v to the Applu amt, and ;?;n e’ﬁezctmmcz «:{ery of the ‘Eﬁl‘@:i‘hﬂ@l’i.;[)ﬁ: was only
provided to Apphc ant. hv i‘henm«om, Ap pim(ﬁm Had geques sted é:mt the transctipt be delivered to
Applicant daily mThPr ﬂ}(ui at the, c,onclu ion of the h( arin », which significanily increased

transcribing costs and admmmtwtwe fef-s

In essence, Appiwm ar0uc that Protestant should not’ only pri for half of the costs for

s

the original t‘(‘d‘]b&}j pt and one hard fOpV pmwdﬁ,d to TCEQ and S()AH >spectively, but also

Protestant should pay half the costs for a hard copy of the trans rmm that only benefited the

Jphcam *As previously st m,d in its nnml brief, the Protestant 'was only able to obtain a hard
copy of the trans (,;:ipt from TCEQ. It simply VV()‘?;tiai, not be “just and reasonable” to require

IS

Protestant to pay for s uo.nemmo that did not comply wﬂ h Order Wo. 1, much less something that

only benefite od mc A,p'pﬁcam. :

Furthermore, me fant has uoﬂiiffig to gain in this proces d; ng except to ensure the

protection of its menffbs:rs’ health and property. The entire process was pui in motion through an

2 Order No. }.V, SOAH docket Mo, 582-06-1502 (emphaé;is added).



application of Oak Grove to make money. If Applicant was not expecting profits and a return on
its investment, Applicant never world ha:ve ﬁfed ﬂz.e: application in the first place. As such, it is

the Applicant, not the Prote atant or othcr pa1 u,s, who has the bmdwn of proof in the hearing and
1‘ .

[¢]

needs the transcription; B ‘ : 3
Ahhoﬁgh’ Apﬁicamt argt;,és that Frofies?:am’é Cbns;lmed most of izhé hearing time, the fact
remains that all of the parties ques’uomd witnesses. The fa(! ﬂml Prou’stdnt questioned the
witnesses thoroug;my does not directly in:‘npljy that .the Protesmms participated more than the other
parti_es. The ‘ALIS décided. the orderéof m’bss .é:inlliliaiion; thus, the Pmﬁ_@s{am ide no choice but
to cross-examine ﬁrsﬁ | - , | |
. V. C@N@L wzﬁ.@w AND PRAVER

Pmtrsstam }”Pﬂp(’wmﬂ 4 rf*quests thal the Lﬁmirw"uonmr, adopt the PFD with Protestant’s

revious! fﬂed Exceptions (md fofﬂow OAH’S recommendations to deny Oak Grove’s permit
p y ptio . ‘

=

| i ) . o
application and draft pﬁ:rmi‘l; and ag;s;es;s,all transcript costs to Applicant.

Respectiully .Jubmlttm‘i , )

W é,ufW' Hanm‘rm;r}d
Dl«té’J‘ Par No. 202959

ok 5? 5 Augusta Cir.

Pifmu TK 75025

(972) T46-8540 [ (469) 241-0430 (facsimile)
Wendi Hammond@sbe g;i()bd? net (email)

Ul\::""-‘x\ B j > ‘
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ATTORMNEY FOR ROBERTSON COUNTY: OUR LAND, OUR LIVES
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‘[‘ER T H*M“AK E ﬂf SERVICE

I hereby cextify that on this the

. 22nd__ d

yof

_September_ ,20 06 7 atrue

and correct copy of the foregoing has been sent by U.S. mail, facsimile and/oz email ( (as

indicated below) to the following.

VIA; Fax < @6
The Honorable Tom W a.imm.
The Honorable Carol Wood -
Administrative Law Judges

State Office of Administrative Hearings -

300 West 15" St.
Austin, TX 78701
PH: 512/475-4993
FAX: 512/475-4994
VIA: Fax + - e !

State Office of Administrative Hearings
Attn: SOAH Docket Clerk

P.O.Box 13025 =

Austin, TX 787113025

PH: 512/475-4993

FAX: 512/475-4994

VIA: Fax & Mail
LaDonna Castanuela .

TCEQ Office of the Chief Clerk; MC 105
P.O.Box 13087

Austin, TX. 78711-3087

PH: 512/239-3300
FAX: 512/239-3311

‘r . L

L

‘1 N {

mstmd Mam

Texas Commission on Fnvironmental Quality
Office of Public iEm'erest Counsel; MC-103
P.O. Box 13087 .

Austin, TX '75&711 -3087

PH: 512/239-636"

FAX: 512/239-63 / /

| cmann@jices state.tx.us

AT Fax « r’/U»cf ’
John Riley

o f

Vinson & Elkins
2801 Via Fortuna, Ste. 100

"The Tercace 7

Austin, TX 78746
(512) 542-8520
(512) 236-3329 Fax

jiley@velaw.com

P £ YV, 22

At
Frin Selvera. .

. Texas Commission on B Saviconmental Quality
MC-173 o ‘ 1
P.0. Box 13087

Austin, TX 78711-3087

PH: 512/239-6033

FAX: 512/239-06006




